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8. Describe any other choices that your childds IEP Team considered and the reasons why those
choices were rejected; and
9. Provide a
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The LEA will not be considered in violation of the requirement to make FAPE available to the
child because of the failure to provide the child with further special education and related
services;

The LEA is not required to amend the childds educational records to remove any references to
the childds receipt of special education and related services because of the revocation of
consent.

The LEA is not required to convene an IEP team meeting or develop and IEP for the child for
further provision of special education and related services.

F. WHEN IS PARENTAL CONSENT NEEDED?

1. Initial Evaluations (34 CFR §300.300)

a.

General Rule: Consent for initial evaluation

Your LEA cannot conduct an initial evaluation of your child to determine whether your child is
eligible under Part B of the IDEA to receive special education and related services without
first providing you with prior written notice of the proposed action and without obtaining
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3.

5.

2. Is not required to have an IEP meeting or develop an IEP for your child for the special
education and related services for which your consent was request.
Consent for Reevaluations (34 CFR §300.300)
Your LEA must obtain your informed consent before it reevaluates your child, unless your LEA can
demonstrate that:
1. It took reasonable steps to obtain your consent for your childds reevaluation; and
2. You did not respond.
What is Documentation of Reasonable Efforts to Obtain Parental Consent? (34 CFR §300.300)
Your LEA must maintain documentation of reasonable efforts to obtain parental consent for initial
evaluations, to provide special education and related services for the first time, to reevaluation and
to locate parents of wards of the State for initial evaluations. The documentation must include a
record of the LEAJs attempts in these areas, such as:
1. Detailed records of telephone calls made or attempted and the results of those calls;
2. Copies of correspondence sent to the parents and any responses received; and
3. Detailed records of visits made to the parentds home or place of employment and the results
of those visits.
When is Consent Not Required Related to Evaluation?
Your consent is not required before your LEA may:
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a) If you request an IEE of your child at public expense, your LEA must, without
unnecessary delay, either: (a) File a due process complaint to request a
hearing to show that its evaluation of your child is appropriate; or (b) Provide
an IEE at public expense, unless the LEA demonstrates in a hearing that the
evaluation of your child that you obtained did not meet the LEAGs criteria.

b) If your LEA requests a hearing and the final decision is that your LEAGs
evaluation of your child is appropriate, you still have the right to an IEE, but
not at public expense.
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A participating agency may not charge a fee to search for or to retrieve information under Part B of
the IDEA.
Amendment of Records at Parent’s Request (34 CFR §300.618)

If you believe that information in the education records regarding your child collected, maintained,
or used under Part B of the IDEA is inaccurate, misleading, or violates the privacy or other rights of
your child, you may request the participating agency that maintains the information to change the

information.

The participating agency must decide whether to change the information in accordance with your
request within a reasonable period of time of receipt of your request.

If the participating agency refuses to change the information in accordance with your request, it must
inform you of the refusal and advise you of the right to a hearing for this purpose.

Opportunity for a Records Hearing (34 CFR §300.619)

The LEA must, on request, provide you an opportunity for a hearing to challenge information in
education records regarding your child to ensure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of your child.

Hearing Procedures (34 CFR §300.621)

A hearing to challenge information in education records must be conducted according to the
following procedures for such hearings under the Family Educational Rights and Privacy Act of
1974, 20 U.S.C. Section 1233g (FERPA):

a.

1
2)

3)

4)

The educational agency or institution shall hold the hearing within a reasonable time
after it has received the request for the hearing from the parent or eligible student.
The educational agency or institution shall give the parent or eligible student notice
of the date, time, and place, reasonable in advance of the hearing.

The hearing may be conducted by any individual, including an official of the
educational agency or institution who does not have a direct interest in the outcome
of the hearing.

The educational agency or institution shall give the parent or eligible student a full
and fair opportunity to present evidence to challenge the content of the studentds
education records on the grounds that the information contained in the education
records is inaccurate, misleading, or in violation of the privacy rights of the student.
The parent or eligible student may, at their own expense, be assisted or represented
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One official at each participating agency must assume responsibility for ensuring the
confidentiality of any personally identifiable information.

All persons collecting or using personally identifiable information must receive training or
instruction regarding your Statefs policies and procedures regarding confidentiality under Part
B of the IDEA and FERPA.

Each participating agency must maintain, for public inspection, a current listing of the names
and positions of those employees within the agency who have access to personally
identifiable information.
6. Destruction of Information (34 CFR §300.624)
Your LEA must inform you when personally identifiable information collected, maintained, or
used is no longer needed to provide educational services to your child, and the information must
be destroyed at your request.

However, a permanent record of your child’s name, address, and phone number, his or her
grades, attendance record, classes attended, grade level completed, and year completed may be
maintained without time limitation.
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proposal to resolve the complaint; and (b) an opportunity for a parent who
has filed a complain
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IV. DUE PROCESS COMPLAINT PROCEDURES

A. HOW CAN | REQUEST A DUE PROCESS HEARING?
1. Filing a Due Process Complaint (34 CFR §300.507)
General
You or the LEA may file a due process complaint on any matter relating to a proposal or a refusal
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5. Complaint amendment
You or the LEA may make changes to the complaint only if:
a. The other party approves of the changes in writing and is given the chance to resolve the due
process complaint through a resolution meeting, described below; or
b. At any time, but no later than five days before the due process hearing begins, the hearing
officer grants permission for the changes.
If the complaining party (you or the LEA) makes changes to the due process complaint, the timelines
for the resolution meeting (within 15 calendar days of receiving the complaint) and the time period
for resolution (within 30 calendar days of receiving the complaint) start again on the date the
amended complaint is filed.
6. LEA response to a due process complaint
If the LEA has not sent a prior written notice to you, as described under the heading Prior Written
Notice, regarding the subject matter contained in your due process complaint, the LEA must, within
10 calendar days of receiving the due process complaint, send to you a response that includes:
a. An explanation of why the LEA proposed or refused to take the action raised in the due
process complaint;
b. A description of other options that your childds IEP Team considered and the reasons why
those options were rejected;
c. A description of each evaluation procedure, assessment, record, or report the LEA used as the
basis for the proposed or refused action; and
d. A description of other factors that are relevant to the LEAJs proposed or refused action.
Providing the information in items 1-4 above does not prevent the LEA from asserting that your due
process complaint was insufficient.
7. Other party response to a due process complaint
Except as stated under the sub-heading immediately above, LEA response to a due process
complaint, the party receiving a due process complaint must, within 10 calendar days of receiving
the complaint, send the other party a response that specifically addresses the issues in the
complaint.

C. RESOLUTION PROCESS (34 CFR §300.510)

1. Resolution meeting
Within 15 calendar days of receiving notice of your due process complaint, and before the due
process hearing begins, the LEA must convene a meeting with you and the relevant member or
members of the IEP Team who have specific knowledge of the facts identified in your due process
complaint. The meeting:
a. Must include a representative of the LEA who has decision-making authority on behalf of the
LEA; and
b. May not include an attorney of the LEA unless you are accompanied by an attorney. You and
the LEA determine the relevant members of the IEP Team to attend the meeting. The purpose
of the meeting is for you to discuss your due process complaint, and the facts that form the
basis of the complaint, so that the LEA has the opportunity to resolve the dispute.
c. The resolution meeting is not necessary if:
1) You and the LEA agree in writing to waive the meeting; or
2) You and the LEA agree to use the mediation process, as described under the heading
Mediation.

12 January 6, 2011



13

efforts and documenting such efforts, the LEA is not able to obtain your participation in the
resolution meeting, the LEA may, at the end of the 30-calendar day resolution period, request that a
hearing officer dismiss your due process complaint. Documentation of such efforts must include a
record of the LEASs attempts to arrange a mutually agreed upon time and place, such as:

1. Detailed records of telephone calls made or attempted and the results of those calls;

2. Copies of correspondence sent to you and any responses received; and

3. Detailed records of visits made to your home or place of employment and the results of those

visits.

If the LEA fails to hold the resolution meeting within 15 calendar days of receiving notice of your due
process complaint or fails to participate in the resolution meeting, you may ask a hearing officer to
order that the 45-calendar day due process hearing timeline begin.
Adjustments to the 30-calendar day resolution period
If you and the LEA agree in writing to waive the resolution meeting, then the 45-calendar day
timeline for the due process hearing starts the next day.

After the start of mediation or the resolution meeting and before the end of the 30-calendar day
resolution period, if you and the LEA agree in writing that no agreement is possible, then the 45-
calendar day timeline for the due process hearing starts the next day.

If you and the LEA agree to use the mediation process, at the end of the 30-calendar day resolution
period, both parties can agree in writing to continue the mediation until an agreement is reached.
However, if either you or the LEA withdraws from the mediation process, then the 45-calendar day
timeline for the due process hearing starts the next day.
Written settlement agreement
If a resolution to the dispute is reached at the resolution meeting, you and the LEA must enter into a
legally binding agreement that is:
a. Signed by you and a representative of the LEA who has the authority to bind the LEA; and
b. Agreement review period § If you and the LEA enter into an agreement as a result of a
resolution meeting, either party (you or the LEA) may void the agreement within 3 business
days of the time that both you and the LEA signed the agreement.
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V. HEARINGS ON DUE PROCESS COMPLAINTS
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2. Additional disclosure of information

January 6, 2011






17

2. Reasonable Fees
A court awards reasonable attorneyst fees consistent with the following:

a. Fees must be based on rates prevailing in the community in which the action or hearing arose
for the kind and quality of services furnished. No bonus or multiplier may be used in
calculating the fees awarded.

b. Fees may not be awarded and related costs may not be reimbursed in any action or
proceeding under Part B of the IDEA for services performed after a written offer of
settlement to you if:

1) The offer is made within the time prescribed by Rule 68 of the Federal Rules of Civil
Procedure or, in the case of a due process hearing or State-level review, at any time
more than 10 calendar days before the proceeding begins;

2) The offer is not accepted within 10 calendar days; and

3) The court or administrative hearing officer finds that the relief finally obtained by
you is not more favorable to you than the offer of settlement.

4) Notwithstanding these restrictions, an award of attorneyst fees and related costs may
be made to you if you prevail and you were substantially justified in rejecting the
settlement offer.

c. Fees may NOT
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VI. MEDIATION (34 CFR §300.506)
A. GENERAL
The SEA must make mediation available to allow you and the LEA to resolve disagreements involving any
matter under Part B of the IDEA, including matters arising prior to the filing of a due process complaint.
Thus, mediation is available to resolve disputes under Part B of the IDEA, whether or not you or the LEA
have filed a due process complaint to request a due process hearing as described under the heading
Filing a Due Process Complaint.
B. PROCEDURAL REQUIREMENTS
The procedures must ensure that the mediation process:
1. Isvoluntary on your part and the LEA3s part;
2. Is not used to deny or delay your right to a due process hearing, or to deny any other rights you have
under Part B of the IDEA; and
3. Is conducted by a qualified and impartial mediator who is trained in effective mediation techniques.
4. The SEA must maintain a list of people you are qualified mediators and are knowledgeable in the laws
and regulations relating to the provision of special education and related services. The SEA must
select mediators on a random, rotational, or other impartial basis.
5. The State is responsible for the cost of the mediation process, including the costs of meetings.
6. Each session in the mediation process must be scheduled in a timely manner and held at a place that
is convenient for you and the LEA.
7. If you and the LEA resolve a dispute through the mediation process, both parties must enter into
a legally binding agreement that sets forth the resolution and that:
18 January 6, 2011
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is legally possessed or used under any other authority under that Act or under any other
provision of Federal law.
c. Serious bodily injury has the meaning given the term dserious bodily injurydé under paragraph
(3) of subsection (h) of section 1365 of title 18, United States Code.
d. Weapon has the meaning given the term odangerous weaponé under paragraph (2) of the first
subsection (g) of section 930 of title 18, United States Code.
9. Notification
On the date it makes the decision to make a removal that is a change of placement of the child
because of a violation of a code of student conduct, the LEA must notify the parents of that decision,
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3. Exception
A LEA would not be deemed to have such knowledge if:
a. The childds parent has not allowed an evaluation of the child or refused special education
services; or
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IX. WHAT SPECIAL EDUCATION SERVICES ARE AVAILABLE FOR MY CHILD, IF PARENTALLY PLACED IN A
PRIVATE SCHOOL?

THIS SECTION ADDRESSES THE SPECIAL EDUCATION SERVICES AVAILABLE TO CHILDREN PLACED BY THEIR
PARENTS IN PRIVATE SCHOOL.

A. GENERAL RULE (34 CFR §300.148)

25

Part B of the IDEA does not require a LEA to pay for the cost of education, including special education and
related services, of your child with a disability at a private school or facility if the LEA made FAPE
available to your child and you choose to place the child in a private school or facility. However, the IU
where the private school is located must include your child in the population whose needs are addressed
under the Part B provisions regarding children who have been placed by their parents in a private school
under 34 CFR §8§300.131 through 300.144.

EXCEPTIONS

1.

3.

Reimbursement for private school placement

If your child previously received special education and related services under the authority of a LEA,
and you choose to enroll your child in a private preschool, elementary school, or secondary school
without the consent of or referral by the LEA, a court or a hearing officer may require the agency to
reimburse you for the cost of that enrollment if the court or hearing officer finds that the agency had
not made FAPE available to your child in a timely manner prior to that enrollment and that the
private placement is appropriate. A hearing officer or court may find your placement to be
appropriate, even if the placement does not meet the State standards that apply to education
provided by the State Educational Agency and LEAs.

Limitation on reimbursement

The cost of reimbursement described in the paragraph above may be reduced or denied:

a. If: (a) At the most recent IEP meeting that you attended prior to your removal of your child
from the public school, you did not inform the IEP Team that you were rejecting the
placement proposed by the LEA to provide FAPE to your child, including stating your concerns
and your intent to enroll your child in a private school at public expense; or (b) At least 10
business days (including any holidays that occur on a business day) prior to your removal of
your child from the public school, you did not give written notice to the LEA of that
information;

b. If, prior to your removal of your child from the public school, the LEA provided prior written
notice to you, of its intent to evaluate your child (including a statement of the purpose of the
evaluation that was appropriate and reasonable), but you did not make the child available for
the evaluation; or

c. Upon a courtds finding that your actions were unreasonable.

Exceptions to Limitation on Reimbursement
The cost of reimbursement:

a. Must not be reduced or denied for failure to provide the notice if: (a) The school prevented
you from providing the notice; (b) You had not received notice of your responsibility to
provide the notice described above; or (¢c) Compliance with the requirements above would
likely result in physical harm to your child; and

b. May, in the discretion of the court or a hearing officer, not be reduced or denied for the
parentsd failure to provide the required notice if: (a) The parent is not literate or cannot
write in English; or (b) Compliance with the above requirement would likely result in serious
emotional harm to the child.
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APPENDIX A

RESOURCES

THE ARC OF PENNSYLVANIA
301 Chestnut Street, Suite 403
Harrisburg, PA 17101
800-692-7258
www.thearcpa.org

BUREAU OF SPECIAL EDUCATION’S CONSULTLINE, A
PARENT HELPLINE

800-879-2301

ConsultLine personnel are available to parents and
advocates of children with disabilities or children
thought to be disabled to explain federal and state laws
relating to special education; describe the options that
are available to parents; inform the parents of
procedural safeguards; identify other agencies and
support services; and describe available remedies and
how the parents can proceed.

DISABILITIES RIGHTS NETWORK
1414 North Cameron Street
Suite C

Harrisburg, PA 17103
800-692-7443 (Toll-Free Voice)
877-375-7139 (TDD)
717-346-0293 (TDD)
717-236-8110 (Voice)
717-346-0293 (TDD)
717-236-0192

www.drnpa.org

HISPANICS UNITED FOR EXCEPTIONAL CHILDREN
(HUNE, INC.)

27
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http://www.thearcpa.org/
http://www.drnpa.org/
http://www.huneinc.org/
http://www.odr-pa.org/
http://www.pealcenter.org/
http://www.parentednet.org/
http://www.pabar.org/
http://www.pattan.net/
http://www.pilcop.org/
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Nature of the problem:

Proposed Resolution:

If you know the opposing sideds position on this matter, you may provide it here, although it is not required by law:

D. Prior to a due process hearing taking place, the law requires the parties to participate in a Resolution Session, unless
both sides agree in writing to waive this requirement. Please complete the following information:

1. A Resolution Meeting to discuss these issues is scheduled for: (Date)

2. A Resolution Meeting was held on: (Date)

3. Participation in the Resolution Meeting was waived by both parties and the LEA in writing on:
(Date)

4. In lieu of a Resolution Meeting, | am requesting mediation*: |:|

* |f #4 is checked, the ODR Mediation Case Manager will be in contact with the parties.
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Please MAIL or FAX a copy of this form to the opposing side and to the Office for Dispute Resolution:

Office for Dispute Resolution
6340 Flank Drive
Harrisburg, PA 17112-2764
Phones:
717-541-4960
800-222-3353 (PA only)
800-654-5984 (TTY)
717-657-5983 (Fax)

You will be contacted by a Case Manager from ODR upon receipt of this Due Process Complaint Notice.

Additional information about due process is available by accessing the website at odr.pattan.net and the
Special Education Dispute Resolution Manual.

Parents may also contact the

32
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